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periences. In the third chapter has been introduced a good deal of 
new matter upon the single tax ; the discussion is much more sympa- 
thetic and, for that matter, more analytical and scientific than in the 
first edition. Chapter vii, Part II, dealing with customs duties, has 
been brought down to date by a discussion of the Dingley and Payne 
bills. Part IV, on " Financial Administration," has been enlarged by 
a chapter on the financial administration of war, illustrated by the 
experience of the United States in the war with Spain. The bibliog- 
raphy has been increased — after ten years — by six titles. 

Professor Plehn's book, good as it is, shows very clearly the need of 
a text on taxation in practice, which, if used in connection with his 
Public Finance, would make an admirable course in the larger phases 
of the collection of revenues and their expenditure. 

Frank L. McVey. 

University of North Dakota. 

La teoria dei tre poteri nel diritto costituzionale del Nord- 
America. ByG. B.Klein. Volume I : Parte generate. Florence, 
A. Rossini. — 1909, xvi, 480 pp. 

In this work, the author of // Referendum legislative presents the 
first volume of an elaborate study of the theory of the separation of 
governmental powers in American constitutional law and history. The 
volume deals not only with the legal aspects of the doctrine but treats 
also of the influence brought to bear upon governmental practice by 
such political questions as slavery and the protective tariff. The pri- 
mary object, however, which the author has in view in this volume is 
the presentation of the legal application of the theory of the separa- 
tion of powers as actually found in the constitutional documents, not 
only of our federal government but also of the states, together with a 
consideration of the light thrown upon the theory by the writings of 
Calhoun, Webster and others. 

In an introductory chapter the author traces the sources of the theory 
from Aristotle and the Roman writers down through the later thinkers, 
especially Locke, to Montesquieu. He then enters into a particular 
examination of the sources, both ideological and positive, of the fed- 
eral Constitution of 1787, and gives a detailed account of the mediate 
and immediate historical conditions and preliminary movements lead- 
ing up to the adoption of that instrument. He shows what interpre- 
tations were placed upon the principle of Montesquieu in the constitu- 
tions of the various American states, as modified by the principle of 
the supremacy of the legislative power. In many instances, the author 
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gives evidence of the strong influence which the writings of Jellinek 
have exerted upon him. Thus he is disposed to follow the savant of 
Heidelberg in the reaction which the latter has led against the exag- 
gerated influence attributed to Rousseau by the French school, though 
he thinks that Jellinek has gone too far in denying to the doctrines of 
Rousseau any influence upon the American bill of rights. The positive 
sources of the federal Constitution he traces from English, American 
and Dutch origins. The last-named he holds to be of minor signifi- 
cance, and the importance of the English sources, the more ancient 
and general, he finds it impossible to appreciate with any accuracy 
without reference to the modifications wrought in American institutions 
by the experience derived from the working of colonial and state gov- 
ernments. 

The work is expanded to somewhat excessive length owing to the 
necessity under which the author labors of explaining in detail many 
matters which would be too obvious or too familiar to require such treat- 
ment in a work addressed solely to American readers. This result is 
also due in part to the broad conception which he entertains of the 
scope of his subject, causing him to expand it at times into a considera- 
tion of our political institutions in general. The most serious short- 
coming, however, which the work exhibits is its strong anti-national 
leaning. In his chapter on the juridical value of the term " people " 
in the federal Constitution, after pointing out that the American people 
are not organized naturally in the Constitution and have no direct leg- 
islative or constituent functions, he revamps the time-honored argu- 
ments to show that the phrase, " We, the people," in the preamble, has 
no national significance. In discussing the position of the Senate, he 
predicates that the fundamental principle upon which the upper house 
is based is that of federalism, and he holds that, in participating in the 
treaty-making and appointing powers, the Senate acts not merely as a 
consultative body but also as the representative of the states (pages 
320 etseq.). He admits, however, that in legislation the work of the 
Senate is no longer based on the principle of federalism. Adopting 
Jellinek's definition of sovereignty, he concludes that that attribute 
cannot be denied to the states of the American Union. 

They are confederated states, which have delegated a part of their own 
powers to a common central government; and the limits of action of this 
government they can enlarge or restrict in the constitutional manner at any 
time. In doubtful and uncertain cases, not well defined in the Constitution, 
the presumption of power is in favor of the confederated states; the onus 
probandi rests upon the central government [page 4.63] . 
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The strong anti-national position which the writer thus assumes appears 

to be due, first, to the influence of Jellinek and the federalist writers 

of Germany and, secondly, to the exaggerated importance which he 

attaches to the manner in which the federal government was set up, in 

its bearing upon the present nature and position of that government. 

The work gives evidence of an amount of painstaking research which 

is distinctly creditable to one working at a distance from some of the 

important sources of information. In the subsequent volume which 

the author promises to issue, the political evolution of the doctrine of 

the separation of powers will be more fully dealt with, and particular 

attention will be given to the influence of politics upon the enlargement 

and restriction of the three powers in such cases as are left doubtful or 

omitted entirely in the original Constitution. 

J. M. Mathews. 
Princeton University. 

Die Strafrechtspflege in Amerika. Mit Ausfiihrungen zur 
deutschen Strafprozessreform. By Adolph Hartmann. Berlin, 
Franz Vahlen, 1906. — xii, 335 pp. 

Partly to gain suggestions and points of view for the problem of the 
reform of German criminal procedure, but mainly for the sake of mak- 
ing a study in comparative jurisprudence, Judge Hartmann spent more 
than a year in the United States in 1904 and 1905, investigating our 
courts and our prisons, examining our laws and absorbing impressions 
of our civilization. His travels carried him from New England and the 
Middle States to Louisiana and California, and his alert observation 
raised in his active mind many questions not very closely connected 
with his principal theme ; witness his query whether the architectural 
style of the first Napoleonic empire was not inspired by Josephine's 
attachment to the American colonial style (page 317). 

The most important single contributions which America has made to 
penology are, in his opinion, the indeterminate sentence, the probation 
system and the children's courts, which are clearly described in the 
latter part of the book (pages 250-276) ; but even more important, 
because more fundamental, is the general attitude of the American 
democracy towards crimes and criminals. Abandoning the European 
theory that every criminal should be punished, the American people 
demand only that enough criminals shall be punished to vindicate the 
legal order. This attitude is explained, in part, by the economic value 
of human material in a new country with a sparse population, in part 
by the kindly fraternal spirit of American democracy. The author 



